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en er renee? 


REPLY TQ ARGUMENT 


I 


THE MARITAL DEDUCTION ISSUE 


A. The Commissioner's first argument avoids the issue. At Page 20 of 


his brief, the Commissioner proposes an allegedly “not unreasonable" 
interpretation of the crucial passage of Paragraph SEVENTH of decedent's 
Will. In addition, the Commissioner suggests that this passage was inserted 
by the decedent to show the trustee his concern as to the form of the 
trustee's certification in the event of the payment of $200,000. to 


petiticner. The Commissioner's arguments, however, avoid the real issue, 


which is the effect of the Tax Court ruling that the disputed passage of 


decedent's Will was ambiguous (A-90; A-156). It puts the cart before the 

horse to urge that one or another interpretation of the passage is “unreasonable” 
without first deciding whether the testimony of decedent's attorney relat- 

ing conversations with decedent which explained testator's intent in the 

crucial passage, is admissable. If the attorney's testimony is taken 

into the record, both the Tax Court and the Commissioner should be fore- 

closed from offering their own interpretations of decedent's Will, for the 

best evidence of decedent's intent is obviously decedent's own explanation 


to his attorney. 


B. The effect of the Will's use of decedent's own words. At Page 21 of 
his brief, the Commissioner twists the testimony of decedent's attorney in 
claiming that he "...clearly testified that there was no error in the 


a] 


Will's reflection of the testator's intent...'', because decedent dictated 
the actual words used in the Will. When the attorne:’'s testimony is read in 
context, however, it will be seen that he said exactly the opposite, namely, 
that although the words in the Will were chosen by decedent, they were so 


ambiguous that the testator's intent was not clearly reflected in those 


words (A-95; A-98-99). The cases and authorities cited by the Commissioner 


on Page 21 of his brief, including Wigmore, are distinguishable from our 


case, for none of them deal with ~he Will where the language is ambiguous. 
Instead, as exemplified ty the discussion in Wigmore, those cases deal with 

a situation where the language in the Will is clear and unambiguous, but 
testimony is offered to show that the decedent erred in describing the 

object of his bounty or the subject of the gift. In our case, neither the 
object of the bounty (petitioner) nor the subject of the gift ($200,000. ) 

is erroneously, although clearly described, but rather the intent of testator 
with respect to petitioner and the money is ambiguous. In such circumstances, 
testimony is admissable to explain the ambiguity as more fully discussed 


in petitioner's brief. 


C} The $200,000. did not exist separately. On Page 23, footnote 6 of his 


brief, the Commissioner argues that the $200,000. does not qualify for the 
marital deduction because although petitioner had the right of appointment 
of that sum, she did not have a life interest in the $200,000. This argument 


assumes that the $200,000. was a separate res in which a life tenant was 


given a life interest. Such a conclusion cannot be drawn from the words 

of the Will, for it is clear that the $200,000. referred to was not a 
Separate asset of cash or property, but merely an amount which could be 
carved out of the principal of TRUST TWO. Also, it is plain that petitioner 
had a life interest in all of the assets of TRUST TWO, which would include 


the $200,000. until it is carved out and given to her, under her power of 


appointment. 


D. Petitioner's interest in the $200,000. was not terminable. At pages 
_—(— as not terminable 


23 - 27 of his brief, Commissioner claims that three "acts" had to occur 
in order for petitioner to get the $200,000. and, because these acts could 
not be done until after decedent's death, the Commissioner claims that peti- 
tioner's interest was terminable and did not meet the requirements of IRC 
§2056(b)(1). In support of this position, the Commissioner cites a number 
of cases, including Allen vs. United States, 359 F.2d 151 (1966); Estate 
of Ray vs. Commissioner, 54 T.C. 1170 (1970): Estate of Neugass vs. 
Commissioner, 65 T.C. 117 (1975), on appeal (C.A. 2,No. 76-4112). 

This argument is erroneous because the acts pointed to by the 
Commissioner were merely formal limitations or immaterial powers and not 
acts which had independent Significance as required of the widows in the cases 
cited by the Commissioner. 

The first act, that the trustees “certify in writing that it is 
requisite, necessary or desirable to borrow a sum of money” must be judged 
in the light of the testimony of decedent's attorney to the effect that he 
understood from decedent that petitioner's request for the money was actually a 


mandate to make the payment (A-95 - 96). All that remained to be done upon 


receipt of the request was for the trustee to put into writing his conclusion 
as to whether or not it was necessary to borrow the money to pay petitioner 
or whether that was more desirable than to sell trust assets in order to 
provide those funds. As clearly explained by the Commissioner's own regu- 


lations, such an act by the trustee is a merely formal limitation which 


does not make the interest or power terminable. Regulation 20.2056(b)-5 


The second act, that petitioner's request for the money be put 
to the trustee in writing, is similarly a mere formality of the type re- 
ferred to in the above cited regulation and also does not make the 
interest or power terminable. 

The third act cited by the Commissioner, that the wife determine 
that the borrowed money is not needed to pay estate taxes, certainly does 
not appear in the Will as claimed by respondent. However, even 
that petitioner did have to make sucl a determination, the power of 
tioner to use the money to pay estate taxes is immaterial where, as 
she also has the power to appoint that same money to herself. It is 
evident that petitioner's right to use the $200,000. to pay estate taxes 
is optional and not mandatory as far as she is concerned and the possession 
of such optional but lesser power, along with a general power of appointment, 
does not make the interest terminable and thereby disqualified for the 
marital deduction. Revenue Ruling 72-154 (1972-1C.B. 310 

Furthermore, the cases cited by the Commissioner at pages 26 

fs 


and 27 are distinguishable from the facts in our case. In the cases of 


States, supra and Estate 
the Will not only required the widow to make a written request 
bequest in issue but also placed a condition on the widow to perform sub- 
Stantive acts in addition. These acts by the widow in the Allen case 
required a binding agreement <o leave the widow's estate to certain named 
individuals, and in the Estate of Rav case to make a binding agreement to 
bequeath property to a named individual. It is conceivable that the 
widows in those cases might refuse to make such agreements with respect to 
the disposition of their estates, and, therefore, the powers given to them 
under the decedent's Wills were, in fact, conditional. In the instant case, 
there is no substantive condition placed upon Petitioner in exchange for 


her appointment of the $200,000 to herself and thus, her interest was not 


conditional. In the case of Neugass v. Commissi the widow was 
jeeieeeaie ae LONeY, 


required to elect to take certain property within six months of decedent's 
death following which her right to election would lapse. The Tax Court's 

decision in that case pointed out that where a power may lapse before the 

widow's by the mere passage of time, that power is not “exercisable 

in all events”. Neugass is on appeal to this court, but its outcome will 

not affect our case, for in our case the Petitioner's right to appoint the 
$200,000 continued during her entire life and, therefore, could not be 


terminated during her life by any event other than her complete exercise 


or release of it. 


we 


THE APPORTIONMENT 


In the Tax Court's opinion and again in the Commissioner's 


brief, it is argued that because there is no general provision in decedent 


Will directing the apportionment of estate taxes among the several benefi- 


ciaries, the directions as to payment of taxes-in paragraphs "SIXTH", 
"SEVENTH" and "EIGHTH" of the Will do not satisfy the “unless otherwise 
provided" requirements of Section 2-1.8 (b) of the Estates Powers and 
Trusts Law of New York. Petitioner's main brief has explained that 
although decedent was apparently content to have Section 2-1.8 

the Law applied with respect to apportionment among the beneficiari 


he clearly provided for the apportionment as between principal an 


in the payment of the estate tax due from the three trusts 


"SIXTH", "SEVENTH" and "EIGHTH" of the Will. Nevertheless, the Commissioner 


' 


puts forward the Tax Court's theory that because of. a difference in the 
language directing the apportionment between paragraphs "SIXTH" and 
"SEVENTH" on the one hand, which direct that the estate tax be paid out 
of income, and paragraph "EIGHTH", which refers to the payment 
tax out of principal, that such directions are only an indication of the 
source rather than a binding direction for the apportionment between 
principal and interest. 

What is overlooked by both the Tax Court and the Commissioner, 
is that the distinction between the language used in paragraphs "SIXTH" 


and SEVENTH" and the language used in paragraph "EIGHTH" is related to 


the nature of the property which went into the three trusts. 


$ 


and TWO received property which yielded income 
contrast, TRUST THREE, under paragraph "EIGHTH" of the Will, 
received a contract on which only principal payments were to be made. 
Thus, because of the nature of the trust res in TRUST THREE, decedent 
used the term "principal" in order to describe the receipts from that 
Trust which, nevertheless, were distributed to the “income” beneficiaries 
use of the word “principal” in directing the 
TRUST THREE was accurate and well chosen, for 
there would be no “income” in the technical sense, in 
y word which he could use to refer to the receipts was "principal" 
nd TWO, deceden “necifically directed that the estate tax 
of the income, for he knew there would be income in the 
t is submitted that the decedent's 
careful instructions with respect the payment of estate taxes due 
TRUSTS ONE, TWO and THREE were a clear provision not only of the source 
clear direction as to apportionment which Satisfies Section 2-1.8 


Trusts and Powers Law. 


CONCLUSION 


The decision of the Tax Court should be reversed. 


Jerome Kamerman 
Attorney for Petitioner-Appellant 
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